UNI TED STATES OF AMERI CA
DEPARTMENT OF COMVERCE
| NTERNATI ONAL TRADE ADM NI STRATI ON
| MPORT ADM NI STRATI ON, DEPARTMENT OF COWMERCE
US- CHI NA JO NT COW SSI ON ON COMVERCE AND
TRADE WORKI NG GROUP ON STRUCTURAL | SSUES
HEARI NG
THURSDAY, JUNE 3, 2004
The wor ki ng group convened the public
hearing at 9:00 a.m in the Departnent of Commrerce
audi torium 1401 Constitution Avenue, NW Washi ngton,

D.C., Janes J. Jochum chairperson, presiding.

PANEL MEMBERS PRESENT:

JAMES J. JOCHUM Chair, Assistant Secretary for
| mport Adm ni stration, U. S Departnent
of Commer ce

SHAUN DONNELLY, Deputy Assistant Secretary for Trade
Policy Pronotion, Departnent of State

LARRY GREENWOCD, Departnent of State

GAYN KCEPKE, Departnent of Treasury

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




PANEL MEMBERS PRESENT: ( CONT.)

JAMES LEONARD, Deputy  Assi stant Secretary for
Textiles, U S Departnent of Commerce

ARNOLD LEVI NE, Deput y Under Secretary for
International Affairs, Departnent of Labor

DAVI D LOEVI NGER Deputy Assistant Secretary for
Africa, Mddle East, and Asia, Departnent of
Treasury

RONALD LORENTZEN, Acting-Director, Ofice of Policy,
| mport Adm ni stration, U S Depart nent of
Conmmrer ce

JEFFREY  MNAY, Deputy Assi stant Secretary, | nport
Adm nistration, U S. Departnent of Commerce

JOHN Mcl NERY, Chief Counsel for Inport Adm nistration,
U S. Departnent of Conmerce

TERRANCE M CARTI N, D rector of Monitoring and
Enforcenment for China, Ofice of the United
States Trade Representative

BETSY WH TE, U.S. Departnent of Labor

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




| NDEX

Qpeni ng Remar ks, Janes J. Jochum Assi stant

Secretary for Inport Admnistration.......... 4
Remar ks by | nteragency Panel Menbers............... 8
Remarks to the Panel by The Honorable Philip

English, 3rd District Pennsylvania........... 8
Test i nony:
Terrance Stewart, Stewart & Stewart ............... 22

Remarks by M. Dai Yunlou, Mnister Counselor,

Enbassy of China............ ... .. ... ... ..... 40
Testi nony:
Bill Klinefelter, United Steel workers of

AMBII CaA . ot 44
Steve Araba, King & Spalding, LLP................. 61

Robert Cassidy and David A Hartquist, Collier
Shannon Scott, PLLC......................... 85

Jeffrey CGerrish, Skadden, Arps, Slate,
Meaghan & Flom LLP........................ 136

Hugh Rushi ng, Cookware Manufacturers
Association............ . ... 147

Anne Rubl owski, American Forest and Paper

ASSOCi At i ON. . . . ., 161
Eli zabeth Drake, AFL-CO.......... ... .. . .. ....... 172
Adj ourn . .. 193

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

PROCEEDI NGS

9:12 A M

MR JOCHUM Good nor ni ng. Can everyone
hear ne?

I'd like to welcone everyone to this
public hearing to receive input from interested
parties that will assist the Structural Wrking Goup
as it seeks to gain a detailed understanding of the
operation of China' s econony.

| would especially like to thank everyone
joining us in person today and those who submtted

comments in response to the Federal Register notice

| realize that the coment period was unusually short,
SO we appreciate the hard work that went into
devel oping the wuseful and constructive coments we
recei ved.

| want to extend a special welcone to ny
i nteragency colleagues and thank them for taking the
time to participate in today's hearing.

In April of this year, the U S China Joint
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Comm ssion on Commerce and Trade established a Wrking
Goup to examne the structural reforns  being
undertaken in China's econony and to identify the
additional reforns that wll need to be taken to
address the nonnarket - base practices and policies that
continue to give rise to trade distortions between our
two countries. Through the work of this group, we
expect to inprove our mutual ability to address the
root causes of bilateral trade frictions.

The imediate task of the Structura
Wrking Goup and the purpose of this hearing is to
identify issues for further discussion and analysis.
These issues would likely include the structure and
operation of China' s econony; the Chinese governnent's
role in the -econony, particularly in the banking
sector and other state-owned enterprises; the Chinese
| abor market and Chinese current practices; and those
addi ti onal governnment policies and practices that have
the potential to distort trade and inpede market
activity.

| was pleased that the witten conments

addressed all of these issues and nore. W | ook
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forward to hearing your perspective on these topics in
greater detail today.

Bef ore proceedi ng, however, it's inportant
that | clarify the role of the Structural Wrking
Goup and indeed this hearing itself. Neither this
hearing nor the Structural Wrking Goup constitute a
review of China's nonmarket econony status under U S
anti-dunping |aw Under China's WO accession
protocol, the United States and other WO nenbers are
allowed to treat China as a nonmarket econony for
purposes of the anti-dunping laws through the year
2016.

Any decision to graduate China to narket
econony status, whenever that decision is nade, nust
be made in the context of a formal, quasi-judicial
pr oceedi ng in accor dance with Section 771,
subparagraph 18(b) of the Tariff Act of 1930, as
anended, and would be based solely on facts in
evidence placed on the admnistrative record of such
pr oceedi ng.

As in previous proceedings undertaken

pursuant to this statute, the record wuld be
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devel oped from data and information gathered from
expert third party sources such as the CECD and Worl d
Bank, as well as from coments received from
interested parties and the public.

Today's hearing is designed to gather
information in order to inform and guide the work of
the Structural Wrking G oup. Wiile at this tine we
do not expect to hold additional hearings as part of
the Structural Wrking Goup process, our door is
al ways open for your continued coment and i nput.

In terms of how we wll proceed this
nmorning, | would remnd wtnesses and panelists that
while this is a public hearing, it's not intended to
be a debate. Each witness will be given 10 mnutes to
present their issues to the panel and panelists wll
then be afforded a brief opportunity ask questions
they may have for the wi tness.

Al presentations will be on the record
and nade available to the public. W wll post a copy
of the hearing transcript on the Departnent of
Commerce website, however, a witten transcript may be

obtained directly fromthe reporting service.
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The panel before you today i ncludes
officials from the Departnents of Comerce, State,
Treasury and Labor and the Ofice of the U S. Trade
Repr esent ati ve. W are also honored by the presence
of a distinguished Menber of the House of
Repr esent ati ves, Congr essman Phi | Engl i sh of
Pennsyl vania who will make a statenent for the record.

Because we have quite a few w tnesses
asking to be heard, | would like to stay on schedul e
as much as possible in order to give everyone their
full opportunity speak, so |I'd ask the wtnesses to
pl ease respect the tine keeper.

Again, thank you all for com ng today. I
would now invite ny interagency colleagues to say a
few words of introduction, after which the Honorable
Phi | English wll be recognized to begin the
pr oceedi ng.

| think "Il start to ny left, Deputy
Assistant Secretary Jim Leonard who heads up our
Textile Ofice at the Departnent of Comrerce.

MR LEONARD: Thank you, M. Chairman, for

the opportunity to be on the panel today. Even though
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there is no participant today from the textile or
apparel industry, textiles and apparel are certainly a
sensitive area for the US.  econony. China is
becomng a major player in the textile and apparel
i ndustry and when quotas go away at the end of this
year, it's expected that China wll even becone a
bi gger player in this sector. So it's inportant for
me in ny responsibility relative to textiles, apparel
and consuner goods to hear what sonme of the
partici pants today say because certainly sone of those
will apply to the statenents that we hear from the
textile and apparel industry. So |I'm | ooking forward
to hear what participants have to say today and
participate in this hearing.

Thank you.

MR JOCHUM Thanks, Jim M. Shaun
Donnelly, who is the Deputy Assistant Secretary of
State for Trade Policy Pronotion.

Shaun?

MR DONNELLY: Jim thank vyou. W'
appreciate very nmuch being included on this panel

today. The State Departnent is a nenber of the Trade
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Policy Staff Commttee, Trade Policy Review G oup
Process and we have a broad interest in all the
econom c issues relating to China.

| focus on the economc and trade issues
at the State Departnent, but ny colleagues in the East
Asi a Bureau, the Denocracy, Labor, Human Ri ghts Bureau
have a broad interest in many of the issues in the
human rights and |labor issue that are also an
inportant part of our overall agenda w th China. So
we're very pleased to be with you today.

MR JOCHUM Thank you, Shaun. Davi d
Loevinger, who is the Deputy Assistant Secretary of
Treasury for Africa, Mddle East and Asia.

Davi d?

MR LCEVI NGER Thank you. Li ke Shaun,
Treasury also is heavily engaged on a range of trade
issues with China, working very closely with Comrerce
and USTR

| personally have been nost involved wth
Treasury's efforts over say the last year, year and a
half, to get China to nove to a nore market-based,

nore flexible exchange rate regine. This really
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started wth Secretary Snows visit to Beijing in
Septenber and we have a |ot going on. W recently
nanmed a speci al envoy, Anbassador Paul Spelts to work
with the Chinese, as well as US. Dbusinesses, in
getting themto open up not only on the exchange rate,
but on a range of financial sector issues.

| was in China just a few nonths ago to
| aunch what we call our technical cooperation program
which to help them wth the regulatory and financia
tools they need to manage greater exchange rate
flexibility.

Thanks.

MR JOCHUM Thanks, David. And M.
Arnol d Levine, the Deputy Under Secretary of Labor for
International Affairs

MR LEVI NE: Thank you and good norning
We, too, at the Departnent of Labor are pleased to be
participating in today's hearing and the on-going
activities to inprove our everyday relationships wth
Chi na. W are actively engaged in China today and
| ook forward to further cooperation in the future.

Thank you.
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MR JOCHUM  Thanks, Arnol d.

M. English, again, we're very pleased
that you could take the tine to join us today and
pl ease proceed with your statenent.

CONGRESSMAN  ENGLI SH: Good  norning,
Chairman Jochum and nenbers of the Wrking G oup.
It's a real privilege to be with you here today and I
wi sh you well in your deliberations.

For the record, | represent the 3rd
Congressional District of Pennsylvania and |I'm pl eased
to offer the perspective of soneone who has been a
critic of China trade to your eval uation.

|'ve watched wth great interest the
meeting of the JCCT which forned this group and the
preparation which ensued for today' s nmeet i ng,
i ncluding the subm ssion of testinony by a nunber of
donestic and overseas interests.

The issue of the evolution of China in the
gl obal marketplace is of the utnost inportant, not
only to donestic manufacturers and farnmers, but to
those sanme interests in every other country in the

worl d. The sheer magnitude of the Chinese popul ation
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and the ability of China to effect many facets of the
gl obal econony through that scale wll keep the
worl d's eyes fixated on China's commtnent to becone a
responsible player in the international tradi ng
conmuni ty.

| would very much like to inpress upon
this Working G oup, M. Chairman, that if for no other
reason China's inportance to the global trading
community now and in the future is a paranmount reason
that the Departnent of Commerce should not evaluate
whether to graduate China lightly or expeditiously.
The statutory requirenents laid out in the Tariff Act
of 1930 nust be thoroughly and carefully considered.
From ny perspective, and | think that and many others
in Congress, China sinply is not ready at the present
timte to graduate to nmarket econony status for the
purposes of the U S anti-dunping law. That is not to
suggest, however, that China has not nade sone
progress in certain relevant areas.

| believe that much of the progress to
date has been the result of continued engagenent wth

Beijing by the United States and particularly by this
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Adm ni strati on.

This strategy, in ny view, is the correct
one and we cannot now revert to isolationism when
dealing with the challenges facing donestic interest
as a result of China's evolving econony, but wth
engagenent cones certain responsibilities. Congr ess
and especially the Ways and Means Commttee which |
serve on, has a special responsibility to provide
oversight on this process as it noves forward.

Wiile Congress may have designated the
Department of Commerce as the admnistering authority
for purpose of determning which countries are to be
nonmar ket econom es under the Tariff Act of 1930, it
certainly did not nmake the statutory criteria for
maki ng such a determ nation available as bargaining
chips in a negotiation between the Adm nistration and
Bei j i ng.

Frequent consultation wth Congress, as
this process noves forward, would, in ny view, go a
long way to ensure a snooth transition of market
econony status over whatever period it may take.

Continued public participation is also absolutely
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essential if the Departnent of Commerce is to fully
understand the perspective of donestic interests which
have experienced China's econony first hand or are
currently operating in China.

This is also true if we are to fully
convey to China what the statute requires of the
Chi nese econony before the Departnment of Commerce is
able to graduate China to nmarket econony status.

Let me point out as in past agreenents
with China, | do not believe that Congress is wlling
to tolerate the promse of future reforns or
alternatively, worthless laws which are not enforced
as real change.

Changes in the econony and practices of
the Chinese governnment nust occur before narket
econony status may be granted. Many commtnents were
made as part of China's accession agreenent to the WO
and as a Menber of the Ways and Means Conmttee at the
time, | was part of that process. Many of those sane
commtnents remain conpletely unfulfilled.

Al'l of these shortcomngs are relevant to

the Departnment of Commerce's proceedings on this
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matter, whether it is continued use of discrimnatory
tax reginmes, control of the banking sector into
subsidized core heavy industries such as steel
licensing and quota regines, or export restraints like
the one currently in place on coke and coke and coal
These practices all represent commtnents which the
Chi nese have not fulfilled to our satisfaction.

Evi dence also strongly suggests the sane
unsatisfactory results when it cones to certain |abor
st andar ds. These issues need to be sufficiently
addressed in order to neet the criteria needed for
graduation to market econony status and nust be fully
expl ored by this panel.

M. Chairman, 1'd like to particularly
enphasi ze one aspect of China' s econony for the panel.

As you know, the first criteria of the statute is
"the extent to which the currency of the foreign
country is convertible under the currency of other
countries.”

| would submt to this panel that the
practice of currency nmanipulation for trade advantage

which China currently maintains does not achieve a
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passing grade in the context of this criterion. Far
from it. It is wdely accepted that the Chinese
currency is substantially wundervalued against the
dollar to which it is pegged. China's currency has
been pegged at about 8.3 Yuan to the dollar since the
system was inplenmented in 1994. Chi na has been able
successfully to maintain this peg because its currency
is not fully convertible in international markets and
because it maintains restrictions and controls over
capital transactions. As a consequence, nanufacturers
in ny Dstrict face conpetition from Chinese products
that cone in at pricing below the cost of inputes. As
a result, China's exchange rate is not based on market
forces. Many econom sts have acknow edged that
China's currency is significantly underval ued relative
to the dollar, making Chinese's exports to the United
States cheaper and U S. exports to China nore
expensive than they would be if exchange rates were
determ ned by market forces.

Many of ny colleagues in Congress agree.
In response to China's reluctance to address this

egregious trade inbalance, |'ve introduced H R 3058.
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This legislation in a nutshell would inpose a tariff
on all Chinese inports to the United States in an
anount equal to the undervaluation of the Yuan.
Eighty-five Menbers of the House of Representatives
have co-sponsored this |egislation.

One final point I would like to nmake to
the panel Is not directly to the Departnent's
consi deration of whether or not to graduate China to a
mar ket econony, but it is in nmy opinion a fundanental
flaw in the admnistration of U S. trade renedy |aw.

China is not the first econony to request
to graduate to market econony status and certainly it
will not be the Ilast. Wiile | believe we nust
continue to work with nonmarket econony countries to
foster reform | also believe that our manufacturers
and farners should have conplete access to the full
range of U S. trade renedy laws while we wait for
nonmar ket econom es to choose when, and indeed if, to
make the reforns necessary to graduate to nmarket
econony status. This includes the U S. countervailing
duty | aw

As many of you know, since 1980, the
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Depar t nent of Commer ce has declined to hear
countervailing duty cases against nonmarket econom es
i ncluding China because it clained that the Tariff Act
of 1930 did not require themto do so. So in effect,
U.S. producers cannot fight illegal Chinese and other
nonmar ket econony subsidized products until China
chooses to change its econony and the Departnent of
Commer ce grants China market econony stat us.

In ny Vi ew, this 'S absol utely
unacceptable, particularly so at a tine when our
manuf acturers are facing a serious donmestic crisis.
That is why |, along with Representative Artur Davis,
have introduced H R 3716, legislation which currently
has the support of over 50 Menbers of the House and
would sinply require the Departnent of Commerce to
hear countervailing duty cases against nonmarket
econony countri es.

H R 3716 does not change any other aspect
of CBD law, including the statutory requirenments by
which the Departnent of Commerce evaluates the nerit
of the case. | am hopeful that the Admnistration

will evaluate this |legislation and consider supporting
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CBD cases against NMEs are not a strange
or inpossible concept. This type of trade renedy is
fully consistent with our WO obligations and should
apply to both nonmarket economes, as well as nmarket
econom es.

Thank you for your patience, M. Chairman,

and | wel cone any questions fromthe panel.

MR JOCHUM Thank you, M. English.
Again, | want to thank you for taking the tinme to be
with us. | thought you nade a very thoughtful and

constructive statenment and laid out of issues that
we're going to have really grapple with over the
com ng nonths and maybe years.

| do take your point about consulting with
Congress as soneone who has spent half his career as a
Senate staffer, | think | realize the inportance of
working with Congress on an issue of this inportance,
so | can commt to you today that we will continue to
do that and our door is always open to you and your
staff, if you have questions or input into this

process, but we will work very closely with you on
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this as we go al ong.

CONGRESSVAN  ENGLI SH: W're very gratefu
for the opportunity to provide input and | think we'll
be hearing fromnore of ny colleagues as this progress
pr ogr esses.

MR JOCHUM  Very good.

CONGRESSVAN  ENGLI SH: | thank all of you
for the chance to appear.

MR JOCHUM Thanks very nuch. e

appreciate it.

Now | need to go back to introductions
because | was remss in mssing one of our
di stingui shed panelists. On the political spectrum

" mnot known for just looking to ny left and ignoring
ny right, but in this case, that's exactly what | did
and | mssed M. Terry MCartin, who is the Drector
of Monitoring Enforcenent for China for the Ofice of
the U S. Trade Representative. So at this tine, 1'd
like to thank Terry for joining us and recogni zing him
for any opening statenment he may want to nake.
Thanks, Terry.

MR M CARTI N Thank you, Jim | woul d
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just like to thank the parties for their detailed
subm ssi ons. | think despite the short notice, many
i nportant issues were raised regarding the nature and
wor kings of China's econony. Two issues | would
highlight are the Chinese currency practices and
China's | abor practices.

W |ook forward to our discussions wth
t he Chinese governnent on all of these issues. Thank
you.

MR JOCHUM Next on our witness list is
M. Dai who is the Mnister Counsel for the Enbassy of
China and | don't know if M. Dai is here, but if
you're here, M. Dai, please cone up to the front.

I"'m wondering if we could
recognize M. Terry Stewart. Is Terry wth us?
Terry, can you junp up one in the order?

MR STEWART: Good norning. It's a
pl easure to be here. M/ nane is Terrance Stewart.
|'m the managing partner of Stewart & Stewart, a |aw
firmhere in tomn. We have been involved before this
Agency on trade renedy mtters for nmany years,

including cases involving the People's Republic of
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Chi na.

The question presented today is given
China's interest in achieving nmarket econony status
for purposes of U S anti-dunping law, and given the
establ i shnent of this working group, to address that
aspiration, what issues should be taken wup that
reflect distortions in the Chinese econony that should
be addressed prior to China's being treated as a
mar ket econony under U. S. | aw

The paper that we presented identifies 11
categories of issues, as well as sone suggested
benchmarks that the U S. should use to gauge whether
Chi na has achieved sufficient progress in its reforns
to be considered a nmarket econony under U S. | aw.

Wiile China has undertaken significant
reforns as part of its efforts to join the WIO and in
nmore recent years, to conply with its obligations,
there remain many distortions wthin the Chinese
econony which result in trade flows or the |ack of
trade flows that are not in keeping wth the
functioning of the market econony. Because of China's

inportance to the global trading system and the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

24

unprecedented bilateral trade deficit that the U S
has with China, it is inportant that the full array of
distortions be addressed prior to China's being
accorded market econony status. Mai nt ai ning such a
position is in the interest, not only of the United
States, but also of those interests within China that
are pronoting economc reform

Let ne turn then to the statutory criteria
as a starting point for the identification of issues.
As you're aware, Section 19 U S.C 1677, paragraph 18
identifies five specific factors and a sixth catch-al
provision that the Departnent nust consider in
anal yzi ng whether a country should be classified as an
nonmar ket econony. CQurrency, in terns of whether it's
convertible; wage rates, in terns of whether they
result from free bargaining between |abor and
managenent , ] oi nt ventures and ot her I nvest nent
nmeasures, whether they're permtted and to what
extent, the extent of governnment control or ownership
of the means of production; the extent to which the
governnment controls the allocation of resources and

price and output decisions of enterprises; and the
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basket category, other factors that the Departnent
consi ders appropri ate.

In ny witten coments, we address 11
factors, many of which are critical to many busi nesses
in the United States and we believe are all critical
to a classification of a country as a market econony.
Qur paper suggests benchmarks that should be applied
for each factor. The list that we have is not
intended to be exhaustive but is, in our view, a
mnimum list of factors and benchmarks that should be
establ i shed by the United States governnent.

The remainder of ny remarks today |'ll
focus on sone broader topics and then provide a short
summary of our reconmmendati ons.

First, in this exercise, it's inportant to
remenber that the United States negotiated the right
to apply and China agreed to the application of the
NME net hodol ogy for 15 years after its accession into
the WO Considering the transition periods that
China sought and obtained on a variety of WO
commtnents and the likely difficulties that China has

had and will have in bringing its system into full
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conpliance with WO accessi on comm tnents, the 15-year
period was a recognition of the |ikelihood that
China's econony would continue to have significant
distortions for an extended period of tinme after
accession; hence, warranting a different approach to
how Chi nese goods are handl ed under U. S. trade renedy
| aws.

Wiile the U S. may choose to apply its NMVE
nmet hodol ogy to China beyond the 15-year period, if
warranted under U S. law, China has agreed that the
U S has a right to continue to treat China as an NME
and to apply the NME nethodol ogy until Decenber 11,
2016, subject only to national |law requirenents in the
US  Stated differently, if China desires a speed up
in its treatnent as a market econony under U S. |aw,
it is China's burden to make the economc reforns that
woul d warrant a different treatnent.

Second, in considering what would be
needed for China to obtain a change in status under
US law, the US. should require the achievenent
mar ket econony reforns that are reflective of the size

and inportance of China's econony and the gl obal
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trading system Thus, we believe that the Departnent
shoul d use benchmarks that conpare China's economc
and market reforns to the operation of other ngjor
trading nations, in particular, OCECD countries. Thi s
is an appropriate benchmark given China's influential
position in world trade.

Third, the Departnment should exam ne all
aspects of the Chinese econony that distort the
internal market and/or that distort trade flows from
the U S to China fromChina to the U S. and in third
mar ket s. | f one uses those standards of evaluation,
we believe there are at least 11 issues that nust be
addressed. A summary of those issues was contai ned on
pages 17 and 18 of our witten coments.

In sunmary, the issues and benchmarks are
condensed to 10, as follows: first, respecting
currency convertibility. The Departnment shoul d
examne whether China has dismantled its currency
exchange controls and has &established a freely
floating currency. Mnimally, China' s currency should
be realistically valued so as to approximate its

underlying value vis-a-vis the United States dollar.
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Second, regardi ng wages, whether wages are
freely bargained, the Departnment should exam ne
whether China has fully inplenented the ILOs core
| abor standards, in particular, the rights of freedom
of associ ation and coll ective bargai ni ng.

Three, regarding joint ventures and other
i nvestnment neasures, the Departnent should review
whether China has fully inplenmented its WO trading
rights obligations, whether China's restrictions on
foreign investnments are conparable to those in the
United States and other OECD countries, whether China
continues directly or indirectly to require technol ogy
transfers as a de facto condition for investing in
China, and whether China has fully conplied with its
obligations under the terns of the agreenent.

Fourth, regarding governnment ownership or
control of the means of production, as well as control
over the allocation of resources and over the price
and output decisions of enterprises, the Departnent
should exam ne whether the level of central,
provincial and |ocal governnment ownership or control

is at or below the average for CECD countries.
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Fifth, regarding intellectual property
rights, the Departnent should review whether China's
enforcenent efforts have reduced the level of |IP
piracy to that equivalent to or below the |evel for
CECD countries, as well as whether there are effective
means in place to enforce clains against other forns
of IP lawsuits.

Sixth, regarding trading rights and price
controls, the Departnent should determne whether
China has elimnated state trading and designated
trading for all goods.

Sevent h, China's banking sector, t he
Department shoul d revi ew whet her Chi nese banks operate
on commercial principles such as whether |oans are
based on commercial considerations reflecting actual
risk and whether the level of bad debts in China is
equi valent to or bel ow the average for OECD countri es.

Ei ght h, regar di ng subsi di es, t he
Departnent should exam ne whether China has conplied
with its WO subsidy obligations as reflected in the
SCM agreenent, it's protocol of accession and its

working party report and in particular, whether China
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has elimnated export subsidies and phased out
subsidies to state-owned enterprises operating at a
| oss.

Ninth, regarding state owned and state-
invested enterprises, the Departnment should review
whether the level of China's SOEs and SIEs matches or
is below the average for CECD countri es.

Finally, regarding discrimnation against
foreign goods such as the VAT, a discrimnation on
sem - conductors, the Departnment shoul d exam ne whet her
China has elimnated all fornms of discrimnation
agai nst foreign goods that are inconsistent with WO
obl i gati ons.

Thank you for the opportunity to appear
today and express ny vi ews.

MR JOCHUM Thank you, Terry, and for
those of us who are famliar with your work, it's
al ways very conprehensive and thought-provoking and I
think you' ve net that standard again today, so |
appreciate it.

|'"m interested in the choice of the CECD

countries as a benchmark and | think that's a useful
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t ool . " m wondering what the Departnent has done in
the past, if you're famliar wth previous graduations
and how we've nade that conparison and whether we use
sort of all the other countries that have been
previously graduated to market econony status, whether
we used sone subset of that or whether -- what
benchmark at all did we use in those proceedi ngs?

MR STEWART: Of the top of ny head, M.
Chairman, | wouldn't give you a response to that.
What | would say is that since the request from China
has been tell us what it is we need to do and what the
standards are, that these are reasonable standards in
light of the economc inportance that China has
assuned.

As you stated in your opening coments,
should China at sone point wish to have a fornal
review by the Commerce Departnent, it is entitled to
do that and you wll do it on the record, based upon
t he subm ssions that are nade.

But considering the size and inportance of
t he Chi nese econony to suggest to themthat a |evel of

state control greater than that of other major trading
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partners in the world would be deened a reasonable
benchmark does not take into account the distortions
t hat exist. One could use the U S as the standard
but in fairness there, we have nmajor trading partners
who do have state-owned enterprises, state-invested
enterprises to a significant extent. And using those
as conparisons seens to ne is a fair mddl e ground.

MR JOCHUM I'd invite the panelists to
ask any questi ons.

Shaun?

MR, DONNELLY: Thank you. M. Stewart, in
your subm ssion, you talk about the Chinese not fully

enforcing sone of the laws they already have on the

books. Do you have any suggestions of what the
international community or the US., in particular,
mght do, in general, to try and encourage that
process?

MR STEWART: Thank you for the question.
You know, we have done two reports for the U S. -China
Comm ssion that have |ooked at China's efforts to
bring itself into conpliance with the obligations that

it undertook as part of its accession. And | believe
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that the Admnistration, both this Admnistration and
prior Adm nistrations, have believed that rule of |aw

in China was a process and was not sonething that

woul d happen qui ckly. If you look at intellectual
property, the history of i ntellectual property
agreenments, | think we're now approaching 20 years of

agreenments with China and if you were to ask Anmerican
industry how things have gone they would say that
there has been increnmental inprovenents in that area.

So on sone areas, it's not clear because
you're tal king about cultural changes. You're talking
about major institutional changes and those are
changes that will, | believe, cone as they have cone
to date slowy and only with timne.

In fairness to the Chinese governnent, |
t hi nk those who have watched it have been inpressed in
the recent years with the anmount of effort that has
been nmade to try to reach out and get the education
| evel going down to the various levels that are needed
to start the process, but it wll not be a quick
journey and | don't know that there's nuch nore that

you can do with what you have been doing. | thought
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that what Honeland Security and Custons have been
doing over the vyears in terns of working in the
country and trying to hel p educate Custons enforcenent
for border issues is an inportant aspect. | think all
of the technical assistance that governnents around
the world have provided China is very inportant to
China's achieving the status it wishes to achieve.

M/ comments are intended to say China is
obviously a very inportant trading partner for the
United States. W have a right to a bal anced bargain
and the comments in areas where change is needed don't
suggest that they haven't nmade efforts to nove
f orward. It's sinply an indication that it's a |long
road and a broad road, sonmething that | believe many
in the governnent understand.

MR LOEVI NGER Thank you, M. Stewart,

and | appreciate the conmments you nade. | had two
guesti ons. Ohe was on an issue that both you and
Congr essnan Engli sh rai sed about currency

convertibility and country's exchange rate regine and
as you nentioned, the |aw about nonmarket econony

status tal ks about the convertibility of a country's
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currency.

And there are many countries in the world
that have conpletely convertible currencies, but have
a fixed exchange rate regine and even though, as |
said, we have been pushing China very hard to nove to
a nore flexible exchange rate regine, it would be
interesting, very inportant for us to hear your views
on how you think nonmarket econony status should
relate to these two sonmewhat separate things. And
just to give the exanple of Hong Kong, Hong Kong has
probably one of these nbst open economes in the world
and certainly the Hong Kong dollar is freely
convertible into any other currency, yet they have a
pegged exchange rate.

MR STEWART: Fai rness of disclosure, our
firm has been serving as co-counsel to the Fair
Currency Alliance on its concerns about the currency
and | think if you look historically, mnmany nations
have quote unquote had pegged currencies and you have
had periodic revaluations or devaluations when there
has been di sl ocati on. In, | believe, recent history,

there has been no country that has bought up as nuch
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foreign currency to maintain the peg as China has
done. And to the extent that economsts differ over
the extent, there is alnost no difference that the
currency is seriously underval ued. Since this is
happening by state action, it is a pretty classic
exanple, | believe of what the statute was concerned
about, nanmely a governnment interfering wth the
operation of mar ket forces to advant age of
di sadvantage certain parts of the econony or certain
parts of gl obal trade.

To the extent that there is a belief that
you have undervaluation that may be as high as 40
percent and there have been sone nunbers that suggest
hi gher than that, it would go a long way to explain
the pretty system c underval uation, not sinply of U S.
goods, but of goods around the world in sector after
sector. The textile and apparel sector, for exanple
the information that has been put forward by many
textile conmpanies is that prices out of China are 30
percent bel ow anyone in the world.

It is always possible that you can be a

super start in certain sectors, but if you were to
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take a look at U'S. inport statistics over the |ast
five, seven years, what you would find is that China
has rewitten the rules of economcs, if that is the
case, because they seem to be wunder the world in
al nrost every product category by 15, 20, 30 and 40
per cent. Many of us believe that that's due to an
underval uation of currency. This is not a situation
where it's been pegged and when forces put enornous
pressure on the country to nove that there's been a
reval uati on. Those of us who have been working wth
the FCA certainly believe that a serious revaluation
of the currency would take a lot of pressure off of
the system both within China from an inflationary
point of view and in terns of the operations. So we
think it is totally consistent with an exam nation of
what are the issues that need to be addressed and |
think that that's why you wll probably hear that
issue raised by a |lot of fol ks today.

MR JOCHUM  Thanks, David. Arnold?

MR LEVINE: You nentioned as one of your
benchmarks the extent to which China is in conpliance

or has inplemented the 1LOs core |abor standards,
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especially nentioning freedom of association and
col l ective bargaining. Do you believe it would be a
sufficient condition for China to sign on to the
various conventions to neet the standard of having
wages freely set or is there sone other standard you
woul d appl y? And also would you comment on the
rel evance of the other core |abor standards which
don't deal wth freedom of association and collective
bar gai ning and whether those are truly nmeasures that
shoul d be applied in this instance.
MR STEWART: Thank you for the question.
In our paper, | think probably the |argest section of
the paper is devoted to Ilabor issues and |abor
concerns. And | believe that the concern that was
expressed by Congressman English as to whether China
has adopted laws which, it's ny understanding they
have adopted laws in a nunber of the |abor standards
area, is not the test. The test is whether or not the
system is operating where people, in fact, have the
opportunity to bargain for their wages, join unions,
if they wsh to join them be free from forced | abor

and the other criteria that are typically recognized.
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In our paper, we cite largely from the
State Depar t ment 2003 report whi ch docunent s
significant areas that are perhaps not wunusual in
devel opi ng countries, but devel oping countries, by and
| arge, are econom c juggernauts |ike China. And if
one is |ooking at whether that causes distortion which
was ny understanding of the issues that you' re |ooking
to do, then insuring that all maor factors of
production are operating in market econony context are
inportant. So we believe that the test has to be how
the labor rights are, in fact, operating within the
country. The AFL-CIO filed a 301 petition on |abor
right concerns that docunented a host of issues, many
of which are supported by what has been in the State
Departnent report. The fact that the case wasn't
initiated, at least fromthe statenents that were nade
at the press conference, indicated that it wasn't that
there wasn't a recognition that there are serious
| abor issues, but that there are other ways that the
U.S. was hoping to nove that particular issue forward.

So we believe all of the issues in the

core labor standards are inportant and that the test
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isn't whether laws are on the books because there are
| aws on the books in many of the areas. It's really a
question of State Departnent type of analysis, are
meani ngful | abor rights, in fact, being enjoyed; hunan
ri ghts bei ng enjoyed.

MR JOCHUM Terry, | think you bore the

brunt of being our second wtness, but | appreciate
your responsiveness. It was very helpful to wus.
Thanks.

Now 1'd like to recognize M. Dai. M.
Dai, the Mnistry GCounselor of Economcs for the

Enbassy of China who would like to present a statenent
on behal f of the governnent of China.

M. Dai, thanks very much for joining us
